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Share Repurchase Disclosure Modernization

AGENCY: Securities and Exchange Commission.

ACTION: Proposed rule.

SUMMARY: The Securities and Exchange Commission is proposing amendments to modernize
and improve disclosure about repurchases of an issuer’s equity securities that are registered
under the Securities Exchange Act of 1934. Specifically, the proposed amendments would
require an issuer to provide more timely disclosure on a new Form SR regarding purchases of its
equity securities for each day that it, or an affiliated purchaser, makes a share repurchase. The
proposed amendments would also enhance the existing periodic disclosure requirements about
these purchases.

DATES: Comments should be received on or before [INSERT DATE 45 DAYS AFTER
PUBLICATION IN THE FEDERAL REGISTER)].

ADDRESSES: Comments may be submitted by any of the following methods:

Electronic comments:

e Use the Commission’s Internet comment form (https://www.sec.gov/regulatory-
actions/how-to-submit-comments); or

Paper comments:

e Send paper comments to Secretary, Securities and Exchange Commission, 100 F
Street NE, Washington, DC 20549-1090.
All submissions should refer to File Number S7-21-21. This file number should be included on

the subject line if email is used. To help us process and review your comments more efficiently,



please use only one method of submission. The Commission will post all comments on the
Commission’s website (http://www.sec.gov/rules/proposed.shtml). Comments also are available
for website viewing and printing in the Commission’s Public Reference Room, 100 F Street NE,
Washington, DC 20549-1090, on official business days between the hours of 10 a.m. and 3 p.m.
Operating conditions may limit access to the Commission’s public reference room. All
comments received will be posted without change. Persons submitting comments are cautioned
that we do not redact or edit personal identifying information from comment submissions. You
should submit only information that you wish to make available publicly.

Studies, memoranda, or other substantive items may be added by the Commission or staff
to the comment file during this rulemaking. A notification of the inclusion in the comment file
of any such materials will be made available on our website. To ensure direct electronic receipt
of such notifications, sign up through the “Stay Connected” option at www.sec.gov to receive
notifications by email.

FOR FURTHER INFORMATION CONTACT: Steven G. Hearne, Senior Special Counsel,
Office of Rulemaking, at (202) 551-3460, Division of Corporation Finance; and, with respect to
the application of the proposal to investment companies, Bradley Gude, Special Counsel, at
(202) 551-6792, Investment Company Regulation Office, Division of Investment Management;

U.S. Securities and Exchange Commission, 100 F Street NE, Washington, DC 20549.
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I. INTRODUCTION

We are proposing changes to the requirements for disclosure of purchases of equity
securities made by or on behalf of an issuer or any affiliated purchaser.? Issuers may repurchase
their shares through, among other means, open market purchases, tender offers, private
negotiated transactions, and accelerated share repurchases. Issuers typically disclose repurchase
plans or programs at the time that the share repurchases are authorized by the board of directors.
Most share repurchases are executed over time through open market purchases through such
share repurchase plans or programs. Issuers are not required to, and typically do not, disclose the
specific dates on which they will execute trades pursuant to an announced repurchase plan or
program. Investors and other market participants normally do not become aware of an issuer’s
actual share repurchase-related trading activity until they are reported in an issuer’s periodic
reports, long after the trades have been executed.

The proposed amendments are intended to improve the quality, relevance, and timeliness
of information related to issuer share repurchases. This proposal results from an ongoing,
comprehensive evaluation of our disclosure requirements. As part of this evaluation, in April
2016, the Commission issued a Concept Release on the business and financial disclosure
required by Regulation S-K, including disclosure pursuant to Item 703.3

The Commission adopted Item 703 in 2003 to require disclosure on a quarterly basis of

any purchase made by or on behalf of the issuer or any affiliated purchaser of shares or other

For purposes of this release, the term “issuer” includes affiliated purchasers and any person acting on behalf of
the issuer or an affiliated purchaser. The term “affiliated purchaser” as used in Item 703 is defined in 17 CFR
10b-18(a)(3). References throughout this release to “issuer repurchases” include purchases by affiliates of the
issuer and purchases by any person acting on behalf of the issuer or an affiliated purchaser.

3 See Business and Financial Disclosure Required by Regulation S-K, Release No. 33-10064 (Apr. 13, 2016) [81
FR 23915 (Apr. 22, 2016)] (“Concept Release™). The release requested comment on, among other things,
whether Item 703 disclosure is important to investors, whether the Commission should require more granular or
more frequent repurchase disclosure, and whether there should be a de minimis monetary threshold for
disclosure. We received approximately 30 comment letters that addressed Item 703 and we discuss these
comments throughout this release, where relevant.



units of any class of the issuer’s equity securities registered under Section 12 of the Exchange
Act.* The disclosure requirement applies to both open market and private transactions. When it
adopted Item 703, the Commission noted that an issuer’s stock price often increases following an
issuer’s public announcement of a repurchase plan or program and that some issuers publicly
announce repurchase programs, but do not actually purchase any securities or purchase only a
small portion of the announced amount.> The Commission concluded that disclosure of an
issuer’s actual purchases would inform investors whether, and to what extent, the issuer had
followed through on its original plan.®

Currently, Item 703 share repurchase disclosure is required in Form 10-Q (17 CFR
249.308a) for the issuer’s first three fiscal quarters and in Form 10-K (17 CFR 249.310) for the
issuer’s fourth quarter.” The same disclosure is required in Form 20-F on an annual basis for
foreign private issuers and in Form N-CSR on a semi-annual basis for certain closed-end funds.
In particular, Item 9 of Form N-CSR implements the requirements of Item 703 for certain
registered closed-end investment management companies (“registered closed-end funds”),
varying from Item 703 only to account for the different reporting period covered by Form N-
CSR.? Similarly, Item 16E of Form 20-F applies the Item 703 requirements to foreign private
issuers.” Accordingly, unless the context otherwise requires, references in this release to “Item

703" should be read to include these parallel provisions of Form N-CSR and Form 20-F.

4 See Purchases of Certain Equity Securities by the Issuer and Others, Release No. 33-8335 (Nov. 10, 2003) [68
FR 64952 (Nov. 17, 2003)] (“Adopting Release”).

5 Id. at 64963.
6 Id

Certain information regarding share repurchases is also required to be disclosed in an issuer’s financial
statements, including in the statements of cash flows indicating the amount of cash paid for repurchased
securities and the statements of changes in shareholders’ equity indicating any reduction in securities
outstanding and additional paid-in capital for the securities repurchased. If securities are repurchased for
purposes other than retirement, or if ultimate disposition has not yet been decided, the amount and cost of the
repurchased securities may be shown separately on the balance sheets and statements of changes in
shareholders’ equity as a deduction from the total of securities, additional paid-in capital, and retained earnings.

8 See Adopting Release at 64963.
9 See Adopting Release at 64962.



More specifically, Item 703 currently requires an issuer to disclose in tabular format:

e The total number of shares (or units) purchased, regardless of amount and regardless of
whether made pursuant to a publicly announced plan or program, by the issuer or any
affiliated purchaser during the relevant period, reported on a monthly basis and by class,
including footnote disclosure regarding the number of shares purchased other than
through a publicly announced plan or program and the nature of the transaction;

e The average price paid per share (or unit);

e The total number of shares (or units) purchased as part of a publicly announced
repurchase plan or program; and

e The maximum number (or approximate dollar value) of shares (or units) that may yet be
purchased under the plans or programs.

Item 703 also requires footnote disclosure in the aggregate of the principal terms of all publicly
announced repurchase plans or programs, including:

e The date each plan or program was announced,

e The dollar amount (or share or unit amount) approved;

e The expiration date (if any) of each plan or program;

e Each plan or program that has expired during the period covered by the table; and

e Each plan or program the issuer has determined to terminate prior to expiration, or under
which the issuer does not intend to make further purchases.

We recognize that there are a number of reasons that issuers conduct share repurchases
and that share repurchases can have a positive or negative impact on the market for an issuer’s
securities. The high dollar volume, nearly $700 billion in 2020, of recent share repurchase

activity has been accompanied by public interest in corporate payouts in the form of share



repurchases.'® Various studies address motivations behind corporate payouts and the choice of
the form of payout (repurchases or dividends).!!

Some studies have found that issuers often use repurchases in a manner aligned with
shareholder value maximization, such as to offset share dilution after new stock is issued, to
facilitate stock- and stock option-based employee compensation programs, to help signal the
issuer’s view that its stock is undervalued, or because the issuer’s board has otherwise
determined that a repurchase program is a prudent use of the issuer’s excess cash.!?

Other observers, however, have expressed concerns about issuers’ uses of share
repurchases. Some research has shown that repurchases can serve as a form of real earnings
management (through decreasing the denominator of earnings-per-share (“EPS”)) and thus be

subject to short-term earnings management objectives of an executive seeking to meet or beat

consensus forecasts.!3 In addition, because announcements of repurchases and actual repurchase

trades can also effect short-term upward price pressure, share price- or EPS-tied compensation

arrangements could incentivize executives to undertake repurchases in an attempt to maximize

their compensation.'# Several commentators have highlighted what they viewed to be the

opportunistic and harmful use of issuer share repurchases by issuer insiders.!> Some of these

See Section IV.A.2, infra and note 60 and accompanying text.
See Section IV.A., infra for a more detailed discussion of the various studies.
See Section IV.A.2, infra.

For evidence on the use of repurchases as a method of real earnings management, see infra note 79. See also
Rulemaking Petition 4-746 (June 25, 2019), Rulemaking Petition Requesting Repeal and Reform of Rule 10b-
18 to Address Manipulative Repurchase Programs that Harm Workers, available at
https://www.sec.gov/rules/petitions/2019/petnd-746.pdf, at 4 (expressing concern that repurchases can be used
to inflate share price and EPS-linked executive compensation) (“Rulemaking Petition 4-7467).

See, e.g., Chan, K., Ikenberry, D., Lee, 1., & Wang. Y., Share Repurchases as a Potential Tool to Mislead
Investors, 16 Corp. Fin.137 (2010) (“Chan et. al. (2010)”) (finding in 1980-2000 data that a limited number of
managers may have used repurchases in a misleading way as “cheap talk™). For a discussion of the use of
repurchases to influence compensation tied to per-share measures, see infra note 81.

See infra note 82; Jackson, Ir., R. J., Stock Buybacks and Corporate Cashouts, Speech by Commissioner
Jackson Before the Center for American Progress (June 11, 2018), available at
https://www.sec.gov/news/speech/speech-jackson-061118 (“Jackson Speech”);
https://www.cnbc.com/2021/03/02/elizabeth-warren-rips-stock-buybacks-as-nothing-but-paper-
manipulation.html (“Warren article”) (expressing Senator Warren’s view that share repurchases increase the
price of an issuers shares through the issuer’s purchase of its securities on the market rather than investing in the
issuer’s business); Palladino, L., Do Corporate Insiders Use Stock Buybacks for Personal Gain?, 34(2) Int’1



commentators view issuer share repurchases as a tool to raise the price of an issuer’s stock in a
way that allows insiders and senior executives to extract value from the issuer instead of using
the funds to invest in the issuer and its employees.!® A further concern raised by some
commentators is the potential for share repurchases to be used by issuers as a mechanism to
inflate the compensation of their executives in a manner that is not transparent to investors or the
market.!” In addition, a number of commenters recommended expanding the disclosure required
by Item 703 in response to the Commission’s request for comments regarding Item 703 in the
Concept Release.'®* Some commenters also supported increasing the frequency of reporting
share repurchases.!”

We also received a rulemaking petition expressing general support for the current

regulatory regime for issuer share repurchases, but recommending revisions to the Commission’s

Rev of Applied Econ. 152-174 (2020) (“Palladino (2020)”) (finding increased insider selling in quarters where
buybacks are occurring); and Palladino, L. & Lazonick, W., Regulation Stock Buybacks: The $6.3 Trillion
Question, Roosevelt Institute Working Paper (May 2021), available at
https://rooseveltinstitute.org/publications/regulating-stock-buybacks-the-6-3-trillion-question/ (“Regulation
Stock Buybacks Article™). See also Fried, J. M., Testimony of Jesse M. Fried on Stock Buybacks before the
U.S. House of Representatives Subcommittee on Investor Protection, Entrepreneurship, and Capital Markets
(Oct, 17, 2019) available at SSRN: https://ssrn.com/abstract=3474175 (“Fried Testimony”).

16 See, e.g., Warren Article; and Lazonick, W., Clinton’s Proposals on Stock Buybacks Don’t Go Far Enough,
Harvard Business Review (Aug. 11, 2015) available at https://hbr.org/2015/08/clintons-proposals-on-stock-
buybacks-dontgo-far-enough.

17 See, e.g., Jackson Speech; Regulation Stock Buybacks Article; and Fried Testimony. Fried asserted that
executives may use repurchases to enrich themselves at the expense of public investors by: conducting a share
repurchase when the issuer’s stock price is lower than the “stock’s actual stock value,” resulting in a value
transfer from selling shareholders to non-selling shareholders pro rata; the manipulation of the stock price and
earnings metrics in compensation arrangements; or repurchase announcements made solely to boost the stock
price before sales by executives.

18 See, e.g., letters in response to the Concept Release from SEC Investor Advisory Committee (Jun. 15, 2016);
Council of Institutional Investors (Jul. 8, 2016) (“CII”’); W. Klein and T. Amy (Jul. 19, 2016) (“Klein & Amy”);
Domini Social Investments (Jul. 21, 2016) (“Domini”); California State Teachers’ Retirement System (Jul. 21,
2016) (“CalSTRS”); American Federation of State, County and Municipal Employees (Jul. 21, 2019)
(“AFSCME”); AFL-CIO (Jul. 21, 2016) (“AFL-CIO”); California Public Employees’ Retirement System
(“CalPERS”) (Jul. 19, 2016); Better Markets, Inc. (Jul. 21, 2016) (“Better Markets); and Americans for
Financial Reform (Aug. 10, 2016) (“AFR”). Other commenters, however, opposed expanding the disclosure
required by Item 703. See, e.g., letters in response to the Concept Release from U.S. Chamber of Commerce
(Jul. 20, 2016) (“Chamber”); FedEx Corporation (Jul. 21, 2016) (“FedEx”); Business Roundtable (Jul. 21,
2016); Securities Industry and Financial Markets Association (Jul. 21, 2016) (“SIFMA”); Fenwick West LLP
(Aug. 1, 2016) (“Fenwick™); General Motors Company (Sept. 30, 2016) (“GM”); and Financial Executives
International (Oct.3, 2016) (“FEI”).

19 See, e.g., letters in response to the Concept Release from Klein & Amy; and AFR. See also letter in response to
the Concept Release from CalPERS supporting disclosure on Form 8-K of significant equity repurchases. Other
commenters, however, supported maintaining the current frequency of reporting share repurchases on a
quarterly basis. See, e.g., letters in response to the Concept Release from Chamber; SIFMA; and Fenwick.



executive compensation disclosure requirements to require disclosure of whether issuer share
repurchases have affected the calculation of the repricing of any options, stock appreciation
rights, or option-like instruments.?’

In light of the growth of issuer share repurchase plans in recent years and the concerns
expressed by commentators, we believe investors could benefit from improving the quality,
relevance, and timeliness of information related to issuer share repurchases. In particular, we are
concerned that, because issuers are repurchasing their own securities, asymmetries may exist
between issuers and affiliated purchasers and investors with regard to information about the
issuer and its future prospects. This, in turn, could exacerbate some of the potential harms
associated with issuer repurchases. To help address these information asymmetries, we are
proposing a new disclosure form and additional disclosure requirements about issuer
repurchases.?!

The proposed amendments would require more detailed and more frequent disclosure
about issuer share repurchases, and require issuers to present the disclosure using a structured
data language, which could allow investors to:

e Better understand the extent of an issuer’s activity in the market, including potential
impacts on the issuer’s share price;
e Better understand an issuer’s motivation for its share repurchases, and how it is executing

its purchase plan; and

20 See Rulemaking Petition 4-772 (Apr. 21, 2021), Request to Amend Regulation S-K (17 CFR § 229.402(d),
instruction (7)), available at https://www.sec.gov/rules/petitions/2021/petn4-772.pdf (recommending revisions
to 17 CFR 229.402(d), instruction 7). We believe that the additional information relating to share repurchases
that we are proposing would help meet the goals of the rulemaking petition by better enabling investors to
determine whether issuer repurchases trigger higher payments to senior executives under performance-based
compensation plans, such as by altering earnings per share calculations.

2l In a separate release, we are proposing several rules and form amendments to address potentially abusive

practices associated with 17 CFR 240.10b5-1 (“Rule 10b5-17) trading arrangements, grants of options and other
equity instruments with similar features and the gifting of securities. See Release No. 33-11013 Rule 10b5-1
and Insider Trading (Jan. 13, 2022) (“Rule 10b5-1 Proposing Release”).



¢ Gain potential insight into any relationship between share repurchases and executive
compensation and stock sales.

The proposed amendments could also improve the ability of investors to identify
repurchases that are more likely to be driven by managerial self-interest (e.g., increasing the
share price prior to an insider’s sale, meeting a threshold in an executive compensation
arrangement, or meeting consensus earnings forecast) and thereby promote investor protection.

II. DISCUSSION OF PROPOSED AMENDMENTS

We are proposing to modernize and improve the disclosure required about repurchases of
an issuer’s equity securities by:

e Requiring daily repurchase disclosure on a new Form SR, which would be furnished to
the Commission one business day after execution of an issuer’s share repurchase order;

e Amending Item 703 to require additional detail regarding the structure of an issuer’s
repurchase program and its share repurchases; and

e Requiring information disclosed pursuant to Item 703 of Regulation S-K and pursuant to
Form SR to be reported using a structured data language (specifically, Inline eXtensible
Business Reporting Language or “Inline XBRL”).

A. Proposed Form SR

We are proposing new Exchange Act Rule 13a-21 and Form SR that would require an
issuer, including a foreign private issuer and certain registered closed-end funds, to report any
purchase made by or on behalf of the issuer or any affiliated purchaser of shares or other units of
any class of the issuer’s equity securities that is registered by the issuer pursuant to Exchange Act

Section 12.22 The issuer would have to furnish a new Form SR before the end of the first business

22 15U.S.C. 781. Registered investment companies other than registered closed-end funds are not required to
provide the repurchase disclosure under Item 703 (as implemented in Form N-CSR). Accordingly, proposed
Form SR also would not be filed by registered investment companies other than registered closed-end funds.
See proposed rule 13a-21(b). Business development companies (“BDCs”), which are not registered investment
companies, provide the repurchase disclosure of Item 703 on Forms 10-K and 10-Q rather than Form N-CSR.



day following the day on which the issuer executes a share repurchase.?> The Form SR would
require the following disclosure in tabular format, by date, for each class or series of securities:

(1) Identification of the class of securities purchased;

(2) The total number of shares (or units) purchased, including all issuer repurchases whether
or not made pursuant to publicly announced plans or programs;

(3) The average price paid per share (or unit);

(4) The aggregate total number of shares (or units) purchased on the open market;

(5) The aggregate total number of shares (or units) purchased in reliance on the safe harbor
in 17 CFR 240.10b-18 (“Rule 10b-18"); and

(6) The aggregate total number of shares (or units) purchased pursuant to a plan that is
intended to satisfy the affirmative defense conditions of Rule 10b5-1(c).2*

When adopting the Item 703 disclosure requirements, the Commission stated its belief that
information about the equity securities an issuer has repurchased is important to investors.>> The
Commission also stated its belief that Item 703 would provide investors and the marketplace with
information regarding an issuer’s repurchase activity that would allow them to assess the impact of

an issuer’s share repurchases on the issuer’s stock price, similar to periodic disclosure of issuer

23 “Execution” has a commonly understood meaning consistent with the Commission’s explanation in
Interpretation of Section 206(3) of the Investment Advisers Act of 1940, Release No. IA-1732, (July 17, 1998)
[63 FR 39505 (July 23, 1998)] that the “ending point of a transaction is when the actual exchange of securities
and payment occurs, which is known as ‘settlement.” The date of execution (i.e., the trade date) marks an
earlier point of a securities transaction at which the parties have agreed to its terms and are contractually
obligated to settle the transaction.” Release No. IA-1732 at notes 13-14 and accompanying text (citing
Radiation Dynamics, Inc. v. Goldmuntz, 464 F.2d 876, 891 (2d Cir. 1972) with the explanation that the “court
held that, for purposes of insider trading liability under Rule 10b-5 under the Exchange Act, the time of a
‘purchase or sale’ of securities is determined by reference to when the parties are obligated to perform the terms
of the transaction, not when final performance occurs.”). Similarly, in the security-based swaps context, 17
CFR 240.15Fi-1(f) defines “execution” as “the point at which the counterparties become irrevocably bound to a
transaction under applicable law.”

24 The Commission adopted Rule 10b5-1 in 2000 to clarify the meaning of “manipulative or deceptive device[s] or
contrivance[s]” prohibited by Exchange Act Section 10(b) and Rule 10b-5 with respect to trading on the basis
of material nonpublic information. See Selective Disclosure and Insider Trading, Release No. 33-7881 (Aug.
15, 2000) [65 FR 51716 (Aug. 24, 2000)]. Rule 10b5-1(c) established an affirmative defense to Rule 10b-5
liability for insider trading in circumstances where it is clear that the trading was not based on material
nonpublic information and the trade was pursuant to a binding contract, an instruction to another person to
execute the trade for the instructing person’s account, or a written plan.

25 See Adopting Release at 64962.



earnings and dividend payouts.?® While we continue to believe that the existing Item 703
requirements provide useful information,?” we believe that proposed Form SR could enhance
transparency and enable more timely investor review of issuer share repurchases. Proposed
Form SR would require issuer share repurchases to be reported on a daily basis before the end of
the first business day following the day on which the repurchase transaction has been executed.
Investors could use this more detailed and timely disclosure to monitor and evaluate issuer share
repurchases, and their effects on the market for the issuer’s securities.

The data currently required to be disclosed under Item 703 does not provide daily detail
about such repurchases. Information asymmetries may exist between issuers and affiliated
purchasers and investors, particularly due to the timing of the current Item 703 disclosures.?®
Because issuers are repurchasing their own securities, issuers and affiliated purchasers will
typically have significantly more, and more detailed, information about the issuer and its future
prospects. Proposed Form SR could provide investors with additional insight into the details of a
share repurchase closer in time to the repurchase, which may diminish any informational
asymmetry due to the timing of current Item 703 disclosure.

Generally, there are legitimate business reasons for issuers to repurchase securities;
nevertheless, incentives also exist for issuers to engage in opportunistic share repurchases. For
example, as noted above, some commentators have asserted that issuer repurchases could

potentially be used to increase share prices in order to enhance executive compensation and

% Id

27 See, e.g., Bonaimé, A., Mandatory Disclosure and Firm Behavior: Evidence from Share Repurchases, 90 Acct.

Rev. 1333 (2015) (“Bonaimé (2015)”) (stating that “[a]nalysts and investors alike are concerned with properly
estimating repurchases since actual repurchase activity is linked to future operating and stock price
performance”).

28 One commentator emphasized the need to regulate consistently economically equivalent practices. See Grullon,

G. & Ikenberry, D., What Do We Know About Stock Repurchases, J. App. Corp. Fin. 13 (2000) at 48 (referring
to the requirement that a Form 4 Statement of Changes of Beneficial Ownership of Securities (17 CFR 249.104)
be filed before the end of the second business day following the day on which a transaction resulting in a
change in beneficial ownership has been executed). See also Fried Testimony (proposing a two-day disclosure
rule, but suggesting that even more frequent disclosure would be preferable).



insider stock value.?’ The share price increase that often occurs in connection with an issuer
share repurchase plan may raise certain financial ratios, such as EPS, that are often used as
executive compensation targets.’® Proposed Form SR, when combined with other information
available about the issuer, could provide investors with additional insight into such possible
behavior.

We are therefore proposing that Form SR include daily disclosure of the total number of
shares purchased, class of securities, and the average price paid per share (or unit)’! as well as
the aggregate total number of shares purchased on the open market, the aggregate total number of
shares purchased in reliance on the safe harbor in Rule 10b-18,3? and the aggregate total number of
shares purchased pursuant to a plan that is intended to satisfy the affirmative defense conditions of
Rule 10b5-1(c), to enhance the repurchase information that would be available to investors.
Requiring disclosure of the number of shares purchased on the open market would provide a clearer
indication of the scale of the issuer’s activity in the market for each day that repurchases are made.
Requiring disclosure of the number of shares purchased in reliance on the non-exclusive safe harbor
in Rule 10b-18% and pursuant to a plan that is intended to satisfy the affirmative defense
conditions of Rule 10b5-1(c) could also enable investors to better understand how an issuer has
structured its repurchase activity.

We are proposing to require issuers to furnish Form SR no later than one business day

after execution of the issuer’s share repurchase transaction order. The proposed daily detail

2 See supra notes 16 and 17.
30 Id. See also notes 80, 81, and 83, infra.

31 The total number of shares purchased, class of securities, and the average price paid per share (or unit) correspond
to information that is currently disclosed pursuant to Item 703.

32 The proposed disclosure would not provide a defense to manipulative conduct for purchases that are not in fact
eligible to rely on the safe harbor.

33 Rule 10b-18, which was adopted in 1982 and amended in 2003, provides a voluntary, non-exclusive “safe
harbor” from liability for manipulation under Sections 9(a)(2) and 10(b) of the Exchange Act, and Rule 10b-5,
when an issuer or its affiliated purchaser bids for or purchases shares of the issuer’s common stock in
accordance with the Rule 10b-18’s manner, timing, price, and volume conditions. See Adopting Release. See
also Purchases of Certain Equity Securities by the Issuer and Others,; Adoption of Safe Harbor, Release No. 34-
19244 (Nov. 17, 1982), [47 FR 53333 (Nov. 26, 1982)].



would provide more granular information to investors that could enable them to better evaluate
the market for the issuer’s securities and the actions of the issuer’s insiders. For example, when
combined with existing executive compensation, Section 16 (15 U.S.C. 78p), and financial
statement disclosures, the proposed Form SR disclosures may improve the ability of investors to
identify issuer repurchases potentially driven by managerial self-interest, such as seeking to
increase the share price prior to an insider sale** or to change the value of an option or other form
of executive compensation.3>

The proposed requirement to furnish the daily detail in Form SR on the Commission’s
Electronic Data Gathering, Analysis, and Retrieval (“EDGAR”) system no later than one
business day after execution of the share repurchase order could help alleviate information
asymmetries and promote more informed investment decisions. Under the current rules, Item
703 disclosure about share repurchases is required in an issuer’s periodic reports.’® As noted
above, some have expressed concern about the timeliness of this disclosure and the asymmetry
of information available to the market while issuers are conducting share repurchase programs.3’
While existing Item 703 disclosure provides investors and market participants with a general
understanding of issuer share repurchases over time, the disclosure relates to repurchases made
several weeks or months earlier, resulting in a delay in such information being relayed to
investors and absorbed by the market. This delay could contribute to an information asymmetry

between the issuer and investors.

34 See note 80 infra and accompanying discussion.

33 See note 79 infra and accompanying discussion. In this regard, we note that share price- or earnings per share-

tied compensation arrangements could incentivize executives to undertake repurchases, in an attempt to
maximize their compensation.

36 For domestic issuers, this disclosure is required quarterly. However, for registered closed-end funds the

disclosure is made semi-annually and for foreign private issuers is included in their annual reports. See supra
note 8 and accompanying text.

37 See discussion in Section I.



Several commenters on the Concept Release asked the Commission to require disclosure
closer in time to share repurchases.’® We additionally note that the disclosure deadlines for share
repurchases in several foreign jurisdictions are shorter than in the U.S. For example, the
Financial Conduct Authority in the United Kingdom and the Australian Securities Exchange
provide listing standards requiring certain issuers to disclose share repurchases on the next
business day.?® In addition, to the extent a foreign private issuer files public reports pursuant to
its home country requirements with respect to share repurchases, some of these issuers file those
reports on 17 CFR 249.306 (“Form 6-K*’) where the issuer deems those reports material to
investors.

While we are proposing that issuers provide this new daily detail disclosure one business
day after execution of a share repurchase order, we recognize that the repurchases may not
finally settle until two business days after the transaction.** However, we believe that issuers
generally have access to details regarding their purchase orders that have been executed and that
these executed orders typically are confirmed and accurately cleared and settled.*! The proposed
amendments would require an issuer to disclose material errors or changes to information
previously reported on an amended Form SR. We believe that this provision would allow for
timely and accurate disclosure the day after execution of the share repurchase order, with the

ability to make corrections, if needed, in amended filings.

3 See, e.g., letters in response to the Concept Release from Klein & Amy (recommending Form 8-K disclosure);
CalPERS (recommending Form 8-K disclosure of significant repurchases in line with other significant
corporate events); and AFR (recommending disclosure at the time the repurchase occurs because that is the time
that any price manipulation would be occurring). But see, e.g., letters in response to the Concept Release from
Chamber; FedEx; SIFMA; Fenwick; GM; FEI (supporting the current frequency of share repurchases).

39 See, e.g., Australian Securities Exchange Listing Rule 3.8A requiring listed issuers to file a notification
disclosing acquisitions before the commencement of trading on the business day after any day on which shares
are bought back; and Financial Conduct Authority (United Kingdom) Listing Rule 12.4.6R requiring certain
issuers to file a notification disclosing acquisitions no later than 7:30 a.m. on the business day following the day
that the purchase occurred. See also Ontario Securities Commission (Canada) National Instrument 55-104
requiring certain issuers to file an insider trading report disclosing acquisition within 10 days of the end of the
month.

40 See 17 CFR 240.10b-10.

41 See supra note 23.



We are proposing to require issuers to furnish, rather than file, Form SR. As a result,

issuers would not be subject to liability under Section 18 of the Exchange Act for the disclosure

in the form, and the information would not be deemed incorporated by reference into filings

under the Securities Act and thus would not be subject to liability under Section 11 of the

Securities Act, unless the issuer expressly incorporated such information.*> We believe that

deeming the information provided on Form SR to be furnished rather than filed would alleviate

some of the concerns about requiring this disclosure within a shorter timeframe without

undermining the transparency objectives of the proposed disclosures.

Request for Comment

1.

Should we adopt new Form SR to require daily repurchase disclosure, as proposed?
Would less frequent disclosure of daily share repurchases (e.g., weekly, monthly, or
quarterly disclosure) provide sufficiently timely information about issuer repurchases?
Would less detailed disclosure (e.g., aggregated disclosure of repurchases on a weekly or
monthly basis, rather than daily), that is furnished more frequently than under current
Item 703, provide sufficiently useful disclosure? Instead of adopting Form SR, should
we amend Form 8-K or another existing form to require daily repurchase disclosure?
Should we instead require an issuer to disclose its share repurchase program and continue
to report actual share repurchases on a periodic basis? If so, should we require the issuer
to disclose its planned share repurchases at least 30 days prior to the first repurchase
transaction? Would a different disclosure deadline be more appropriate? Should the
disclosure specify the amount of securities that may be purchased or any additional
information? How would the burden of complying with such requirements compare with

the burdens of complying with proposed Form SR? In reporting actual share repurchases

42

In addition, by requiring the Form SR to be furnished, a late submission of the form would not affect eligibility
to use Form S-3 or to file a short-form registration statement under General Instruction A.2 of Form N-2.
General Instruction [.A.3(b) to Form S-3 requires that all reports required to be filed with the Commission
during the preceding 12 months have been filed; the same requirements apply under General Instruction A.2 of
Form N-2.



under this approach, should we require the periodic disclosure to be broken out on a
monthly basis, as currently required under Item 703 of Regulation S-K, Item 16E of Form
20-F, and Item 9 of Form N-CSR, or should we expand the disclosure to require a
breakout of repurchase activity on a more frequent basis?

Should we amend issuers’ exhibit filing requirements to require issuers to provide daily,
weekly, or biweekly repurchase disclosure in an exhibit to the issuer’s periodic reports?
If so, should such an exhibit requirement be in lieu of or in addition to reporting on Form
SR?

Should we require disclosure of executed share repurchase orders on Form SR, as
proposed? Are there concerns that executed orders may fail to settle and that issuers
would not be able to accurately disclose the shares purchased on the next business day?
How frequently do executed orders fail to clear and settle? Should we base the
requirement on something other than order execution? For example, should we require
issuers to furnish Form SR within one business day after the order clears and settles and
the issuer receives trade confirmation?

Should we require an issuer to furnish disclosure on Form SR within one business day of
execution of a share repurchase order, as proposed? Would issuers have sufficient time
to prepare and furnish such disclosure? If not, how long should an issuer have to furnish
Form SR? How would a longer time period to furnish Form SR impact the costs
associated with preparing the disclosures and the benefits to investors of more timely
disclosure? Would a longer period compared to the proposal (e.g., two days, five days,
ten days or more) still provide timely information about issuer repurchases? Would the
proposed deadline for furnishing Form SR negatively impact issuers’ ability to
effectively conduct share repurchases, such as by increasing the price issuers may have to

pay to repurchase their securities?



As discussed above, proposed Form SR would require daily reporting of the total number
of shares repurchased, the average price paid per share, issuer share repurchases on the
open market, shares purchased in reliance on the safe harbor in Rule 10b-18, and shares
purchased pursuant to a plan that is intended to satisfy the affirmative defense conditions of
Rule 10b5-1(c). Should we adopt these Form SR disclosure requirements, as proposed?
Should we eliminate or modify any of these requirements? Should we add any disclosure
requirements to Form SR, such as disclosure of the highest and lowest price paid per share
for open market purchases or any other information?

Should we require issuers to furnish an amended Form SR to correct material changes to
transactions previously reported on Form SR, as proposed? Alternatively, should we
require all corrections to be made on an amended Form SR, regardless of materiality?
We have proposed that foreign private issuers would have the same Form SR filing
obligations as domestic issuers. Should we exempt all foreign private issuers from the
requirement to file a Form SR or provide different requirements? We note that some
foreign private issuers are required to provide daily detailed disclosure in their home
jurisdictions. To the extent these issuers file public reports pursuant to their home
country requirements with respect to share repurchases, some also file those reports under
Form 6-K where the issuer deems those reports material to investors. Should we exempt
these foreign private issuers from the Form SR requirement?

Should we exempt or provide different requirements for registered closed-end funds from
the Form SR requirements? Those funds already provide share repurchase disclosure less
frequently than most other issuers subject to the disclosure requirement in that they
disclose the information semi-annually rather than quarterly. Would less frequent
disclosure continue to be appropriate for these issuers or, conversely, would investors
benefit from the more frequent disclosure on Form SR? Alternatively, because the

proposal would only apply to issuers with securities registered pursuant to Section 12 of



10.

11.

12.

the Exchange Act, it would only apply to those registered closed-end funds with
securities that trade on an exchange. Should we expand the scope of covered registered
closed-end funds to more closely match the scope of corporate issuers subject to
repurchase disclosure requirements by applying the requirements to registered closed-end
funds that would be subject to Section 12(g) of the Exchange Act but for

Section 12(g)(2)(B) (15 U.S.C. 781(g)(2)(B)), which exempts them from the requirement
to register their securities under that section unless they are listed on an exchange?

We have observed that smaller issuers generally conduct fewer issuer share repurchases,
but that smaller issuers tend to trade in less liquid markets where share repurchases may
have more pronounced impacts. Should we consider an exemption from the proposed
Form SR reporting requirement for non-accelerated filers, smaller reporting companies,
or emerging growth companies?

Should we provide a de minimis exception to the Form SR reporting requirement for
share repurchases that are below a certain level? Should any such threshold be based on
a dollar threshold, share number, a percentage of public float, or another metric? If so,
what level would be appropriate and why?

Should we require that Form SR be furnished, as proposed? Alternatively, should we
require the form to be filed? Should a late or missing Form SR filing affect an issuer’s
Form S-3 eligibility or eligibility to file a short-form registration statement on Form N-2?
Alternatively, would extending the timeframe for providing Form SR (e.g., to one day
after settlement, or two or more business days after order execution) alleviate concerns
such that we should require the Form SR to be filed rather than furnished? As proposed,
Form SR would be furnished to the Commission, but the Item 703 disclosure would be
filed as part of the periodic report. Should repurchase information in the Form SR be
subject to different liability than disclosure in issuer periodic reports?

Proposed Revisions to Item 703, Form 20-F, and Form N-CSR



We are proposing to revise and expand the disclosure requirements in Item 703, Form 20-
F, and Form N-CSR to work in conjunction with proposed Form SR to provide investors with
more detailed and timely information they can use to evaluate issuer share repurchases.

1. Additional Disclosure

We are proposing to revise Item 703, with corresponding changes to Form 20-F and
Form N-CSR, to require additional disclosure about an issuer’s share repurchases. Specifically,
we propose to require an issuer to disclose:

e The objective or rationale for its share repurchases and process or criteria used to
determine the amount of repurchases;

e Any policies and procedures relating to purchases and sales of the issuer’s securities by
its officers and directors during a repurchase program, including any restriction on such
transactions;

e  Whether it made its repurchases pursuant to a plan that is intended to satisfy the
affirmative defense conditions of Rule 10b5-1(c), and if so, the date that the plan was
adopted or terminated; and

e Whether purchases were made in reliance on the Rule 10b-18 non-exclusive safe harbor.

We are additionally proposing to require that issuers disclose if any of their officers or directors
subject to the reporting requirements under Section 16(a) of the Exchange Act (15 U.S.C.
78p(a)) purchased or sold shares or other units of the class of the issuer’s equity securities that is
the subject of an issuer share repurchase plan or program within 10 business days before or after
the announcement of an issuer purchase plan or program by checking a box before the tabular
disclosure of issuer purchases of equity securities.

In response to the Commission’s request for comments regarding Item 703 in the

Concept Release, many commenters recommended expanding the disclosure required by



Item 703.# Some of these commenters specifically supported requiring disclosure of the
objective or rationale for repurchases.** As noted above, other commentators have expressed
concern that issuer share repurchases may be used to inflate executive compensation and cash
out executives’ securities.*

Based on these comments and concerns, we are proposing additional disclosure
requirements intended to improve investor access to information regarding the rationale and
objectives of any issuer repurchase plan. In addition, the proposed disclosure regarding whether
the plan is expected to be in reliance on the Rule 10b-18 safe harbor or pursuant to a Rule 10b5-1
plan, as well as disclosures regarding any policies and procedures (including any restrictions)
relating to purchases and sales imposed on officers and directors during a repurchase plan,
should allow investors to better understand how an issuer has structured its repurchase plan and
whether it has taken steps to prevent officers and directors from potentially benefiting from
issuer repurchases in a manner that is not available to regular investors. Similarly, the proposed
checkbox will obviate the need for investors to review Section 16(a) filings close in time to any
announcement of an issuer purchase plan or program to see if any officer or director reporting
pursuant to Section 16(a) of the Exchange Act has purchased or sold shares or other units of the
class of the issuer’s equity securities that is the subject of an issuer share repurchase plan or
program close in time to the announcement. Together with the additional daily level detail that we
are proposing to require on Form SR, we believe this additional information would help investors

to assess whether the issuer or its insiders are potentially engaged in self-interested or otherwise

8 See, e.g., letters in response to the Concept Release from CII; Domini; CalSTRS; AFSCME; AFL-CIO,;
CalPERS; and Better Markets. Other commenters, however, opposed expanding the disclosure required by
Item 703. See, e.g., letters in response to the Concept Release from Chamber; FedEx; Business Roundtable
(Jul. 21, 2016); SIFMA; Fenwick; GM; and FEI.

4 See, e.g., letters in response to the Concept Release from Klein & Amy; Domini; CalSTRS; AFL-CIO;
CalPERS (indicating that more detailed disclosure of the issuer’s share repurchase plan would enable analysis
in light of the short and long-term ramifications of the repurchase).

45 See discussion in Section 1.



inefficient repurchases and thereby help mitigate some of the potential harms associated with

issuer repurchases.

Request for Comment

13.

14.

15.

Many issuers voluntarily choose to announce their share repurchase plans or programs
publicly. Item 703 currently requires disclosure of the date each plan or program was
announced if the issuer did publicly announce it. Should we clarify what constitutes an
announcement for purposes of the disclosure requirement? For example, should the
announcement have to have been made in a Form 8-K, another existing form, or press
release? Should we require all open market share repurchase plans to be publicly
announced?

We have proposed requiring issuers to indicate via the proposed checkbox if any officer
or director reporting pursuant to Section 16(a) of the Exchange Act purchased or sold the
issuer’s equity securities that are the subject of an issuer share repurchase plan or
program within 10 business days before or after any announcement of an issuer purchase
plan or program. How would investors use this information? Would the proposed
requirement discourage issuers from publicly announcing plans or programs? Is there
other information in combination with, or instead of, this disclosure that could notify
investors and help them process information regarding officer and director transactions
made close in time to the issuer’s share repurchase plan announcement? If an issuer
doesn’t publicly announce its repurchase plan, should the issuer be required to check the
box if there are officer or director transactions within a certain time from the initiation of
the repurchase plan or program (for example, within 10 business days of initiation)?

Is a 10-business-day period before or after the announcement an appropriate window for
the proposed indication about officer and director transactions? Would a shorter or
longer period provide more appropriate notice to investors and cover a sufficient time

period where an insider may be most likely to trade in relation to the issuer’s



16.

17.

18.

19.

announcement of a share repurchase plan? Should we add a proposed checkbox to Form
SR, in lieu of or in addition to Item 703, Form 20-F, and Form N-CSR?

Issuers would need to rely on representations from, or Section 16 reports filed by, their
officers and directors to indicate whether any officer or director has purchased or sold the
issuer’s securities in the relevant time period. Should we provide guidance about the
issuer’s scope of inquiry and explain what an issuer may rely on for purposes of
complying with the checkbox requirement?

Should we require issuers to describe the objective or rationale for their share repurchases
and process or criteria used to determine the amount of repurchases, as proposed? How
would investors use this information? Should we also require information regarding how
share repurchases are financed or their anticipated or actual impact on leverage ratios or
the cost of capital? Should we ask issuers to disclose if they specifically considered other
uses for the funds being used for the share repurchase? Is there additional disclosure
regarding the reasons for, or expected effects of a share repurchase plan that should be
required? Would this proposed requirement result in boilerplate disclosure?

Proposed Item 703 and proposed Form SR would require issuers to disclose whether
repurchases were made pursuant to a plan that is intended to satisfy the affirmative
defense conditions of Rule 10b5-1(c). Does the proposal require an appropriate level of
detail regarding Rule 10b5-1 plans? Should this disclosure additionally contemplate
repurchases made pursuant to “other pre-arranged trading plans” that issuers may seek to
rely on in lieu of Rule 10b5-1 plans? How should we define “other pre-arranged trading
plans” in this circumstance? How would investors use information regarding these
plans?

Proposed Item 703, and proposed Form SR would require disclosure of whether shares

were purchased in reliance on the safe harbor in Rule 10b-18. How would investors use



20.

21.

22.

this information? Is the use of the term “purchased in reliance on the safe harbor”
sufficiently clear?

How would investors use the proposed disclosure regarding any policies and procedures
relating to purchases and sales of the issuer’s securities by its officers and directors
during a repurchase program, including any restriction on such transactions? Should we
require disclosure of broader policies and procedures related to a repurchase program, for
example, how material nonpublic information is controlled for or potential impacts, if
any, on executive compensation metrics? Is there additional information about
repurchase plans and trading by insiders that we should require to be disclosed?

In this release, we are proposing amendments to require an issuer to disclose whether it
repurchased its securities pursuant to a Rule 10b5-1 plan, and if so, the date that such a
plan was adopted or terminated. We also are proposing amendments to Item 703 to
require disclosure of any policies and procedures the issuer has established relating to
purchases and sales of its securities by its officers and directors, including any restriction
on such transactions. In a separate release described in note 21 above, we are proposing
new Item 408 under Regulation S-K and corresponding amendments to Forms 10-Q and
10-K to require: (1) quarterly disclosure of the use of Rule 10b5-1 and other trading
arrangements by a registrant, and its directors and officers, for the trading of the issuer’s
securities; and (2) annual disclosure of an issuer’s insider trading policies and procedures.
If the Commission adopts both the proposed Item 703 and Item 408 amendments, are
there opportunities to streamline or simplify overlapping disclosure requirements that
may apply to an issuer’s repurchase plan? If so, which provisions should we eliminate or
how should we modify the proposed disclosure requirements?

As proposed, disclosure of issuer share repurchases would be required on a daily basis on
Form SR. In addition, Item 703 would continue to require monthly summary disclosure

of share repurchases that would be similar to, but not the same as, Form SR tabular



23.

disclosure. What are the costs and benefits of providing this disclosure as proposed? Do

these different sets of share repurchase disclosures provide distinctly valuable

information for investors and market participants? Should there instead be more

alignment between Item 703 and Form SR tabular data? Alternatively, should we adopt a

subset of the proposed disclosures, such as:

o Only Form SR;

o Form SR and Item 703 and Forms 20-F and N-CSR, amended as proposed, but
without monthly data;

o No Form SR, but Item 703 and Forms 20-F and N-CSR, amended as proposed
and including daily, weekly, or bi-weekly repurchase disclosure; or

o No Form SR, but Item 703 and Forms 20-F and N-CSR, amended as proposed,
with an exhibit providing daily detail about share repurchases made during the
period covered by the report?

We have not proposed exemptions or different requirements from the proposed revisions

to Item 703, Form 20-F, and Form N-CSR for foreign private issuers, registered closed-

end funds, non-accelerated filers, smaller reporting companies, or emerging growth

companies. Should we exempt or provide different requirements from some or all of the

proposed amendments for these or other classes of issuers?

2. Clarifying Amendments

In addition to the proposed amendments described above, we are proposing clarifying

amendments to Item 703, Form 20-F, and Form N-CSR to simplify application of the rules and

remove unnecessary instructions. Specifically, we are proposing:

To relocate guidance in the Instruction 1 to paragraph (b)(1) about information to appear

in the table and disclosure to appear in a footnote to the table to paragraph (b)(1) to a new

paragraph (c);



e To consistently refer to “issuer” instead of “company”;*

e To remove Instruction 1 and 2 in the Instructions to paragraphs (b)(3) and (b)(4) and
effectuate those instruction by adding “aggregate” to total number of shares for all plans
or programs publicly announced in paragraph (b)(3) in lieu of Instruction 1 and adding
proposed paragraph (c) to replace Instruction 2;

e To delete the Instruction to the affected requirements as they are clear that all purchases,
including those that do not satisfy the conditions of Rule 10b-18, are included.

Request for Comment

24. Do the changes we are proposing simplify and clarify Item 703 and the corresponding
provisions in Forms 20-F and N-CSR? Are there other changes we should consider to
clarify the share repurchase disclosure requirements?

C. Structured Data Requirement

We are proposing to require issuers to tag information disclosed pursuant to Item 703 of
Regulation S-K, Item 16E of Form 20-F, Item 9 of Form N-CSR, and Form SR in a structured,
machine-readable data language. Specifically, we are proposing to require issuers to tag the
disclosures in Inline XBRL in accordance with Rule 405 of Regulation S-T and the EDGAR
Filer Manual.#’ The proposed requirements would include detail tagging of quantitative amounts
disclosed within the tabular disclosures in each of the aforementioned forms, as well as block
text tagging and detail tagging of narrative and quantitative information disclosed in the
footnotes to the tables required by Item 703 of Regulation S-K, Item 16E of Form 20-F, and Item

9 of Form N-CSR.

4 In Form N-CSR only we would continue to refer to “registrants” rather than “issuer” or “company” for

consistency with other provisions in Form N-CSR.

47 This tagging requirement would be implemented by including cross-references to Rule 405 of Regulation S-T in

each of the repurchase disclosure provisions, and by revising Rule 405(b) of Regulation S-T to include the
proposed repurchase disclosures. Pursuant to Rule 301 of Regulation S-T the EDGAR Filer Manual is
incorporated by reference into the Commission’s rules. In conjunction with the EDGAR Filer Manual,
Regulation S-T governs the electronic submission of documents filed with the Commission. Rule 405 of
Regulation S-T specifically governs the scope and manner of disclosure tagging requirements for operating
companies and investment companies, including the requirement in Rule 405(a)(3) to use Inline XBRL as the
specific structured data language to use for tagging the disclosures.



In 2009, the Commission adopted rules requiring operating companies to submit the
information from the financial statements (including footnotes and schedules thereto) included in
certain registration statements and periodic and current reports in a structured, machine-readable
data language using eXtensible Business Reporting Language (“XBRL”).#® In 2018, the
Commission adopted modifications to these requirements by requiring issuers to use Inline
XBRL, which is both machine-readable and human-readable, to reduce the time and effort
associated with preparing XBRL filings and improve the quality and usability of XBRL data for
investors.* In 2020, the Commission adopted Inline XBRL requirements for registered closed-
end funds and business development companies that will be effective no later than February
2023.50

Requiring Inline XBRL tagging of the repurchase disclosures would benefit investors by
making the disclosures more readily available and easily accessible to investors, market
participants, and others for aggregation, comparison, filtering, and other analysis, as compared to
requiring a non-machine readable data language such as ASCII or HTML. This would enable
automated extraction and analysis of granular data on actual repurchases, allowing investors and
other market participants to more efficiently perform large-scale analysis and comparison of
repurchases across issuers and time periods, including comparing repurchases to information on
executive’s compensation. At the same time, we do not expect the incremental compliance

burden associated with tagging the additional information to be unduly burdensome, because

¥ Interactive Data to Improve Financial Reporting, Release No. 33-9002 (Jan. 30, 2009) [74 FR 6776 (Feb. 10,
2009)] (“2009 Financial Statement Information Adopting Release”) (requiring submission of an Interactive
Data File to the Commission in exhibits to such reports); see also Release No. 33-9002A (Apr. 1, 2009) [74 FR
15666 (Apr. 7, 2009)].

4 Inline XBRL Filing of Tagged Data, Release No. 33-10514 (June 28, 2018) [83 FR 40846, 40847 (Aug. 16,
2018)]. Inline XBRL allows filers to embed XBRL data directly into an HTML document, eliminating the need
to tag a copy of the information in a separate XBRL exhibit. /d. at 40851.

30 Securities Offering Reform for Closed-End Investment Companies, Release No. 33-10771 (Apr. 8, 2020) [85 FR
33290 (Jun. 1, 2020) at 33318].



issuers subject to the proposed tagging requirements are or in the near future will be subject to

similar Inline XBRL requirements in other Commission filings.>!

Request for Comment

25.

26.

27.

28.

II1.

Should we require issuers to include block text tagging of narrative disclosures, as well as
detail tagging of quantitative amounts disclosed within the narrative and tabular
disclosure required by Item 703 of Regulation S-K, Item 16E of Form 20-F, Item 9 of
Form N-CSR, and Form SR in Inline XBRL, as proposed? Are there any changes we
should make to promote accurate and consistent tagging? If so, what changes should we
make?

Should we modify the scope of the repurchase disclosures required to be tagged? For
example, should we only require tagging of the quantitative repurchase disclosures?
Should we require issuers to use a different structured data language to tag repurchase
disclosures? If so, what structured data language should we require? Should we leave
the structured data language undefined?

We have not proposed exemptions or different requirements from the proposed structured
data requirement for foreign private issuers, registered closed-end funds, non-accelerated
filers, smaller reporting companies, or emerging growth companies. Should we exempt
or provide different requirements from some or all of the proposed amendments for these
or other classes of issuers?

GENERAL REQUEST FOR COMMENT

The Commission requests comment on the rule and form amendments proposed in this

release, whether any changes to our rules or forms are necessary or appropriate to implement the

51

See supra notes 50 and 51. Inline XBRL requirements for registered closed-end funds and business
development companies will take effect beginning August 1, 2022 (for seasoned issuers) and February 1, 2023
(for all other issuers). See id. If the proposed Inline XBRL requirements are adopted in the interim, they will
not apply to registered closed-end funds and business development companies prior to the aforementioned
effectiveness dates.



objectives of our proposed rule and form amendments, and other matters that might affect the

proposals contained in this release.

IV.  ECONOMIC ANALYSIS

We are mindful of the costs imposed by, and the benefits obtained from, our rules.
Section 3(f) of the Exchange Act3? and Section 2(c) of the Investment Company Act of 1940
(“Investment Company Act”)> require us, when engaging in rulemaking, to consider or
determine whether an action is necessary or appropriate in (or, with respect to the Investment
Company Act, consistent with) the public interest, and to consider, in addition to the protection
of investors, whether the action will promote efficiency, competition, and capital formation. In
addition, Section 23(a)(2) of the Exchange Act requires the Commission to consider the effects
on competition of any rules the Commission adopts under the Exchange Act and prohibits the
Commission from adopting any rule that would impose a burden on competition not necessary or
appropriate in furtherance of the purposes of the Exchange Act.>*

We have considered the economic effects of the proposed amendments, including their
effects on competition, efficiency, and capital formation. Many of the effects discussed below
cannot be quantified. Consequently, while we have, wherever possible, attempted to quantify the
economic effects expected from this proposal, much of the discussion remains qualitative in
nature. Where we are unable to quantify the economic effects of the proposed amendments, we
provide a qualitative assessment of the potential effects and encourage commenters to provide
data and information that would help quantify the benefits, costs, and the potential impacts of the
proposed amendments on efficiency, competition, and capital formation.

As discussed in greater detail in Section II above, the Commission is proposing to require

disclosure of repurchases, on a daily basis, on a new form. The proposed daily disclosure, which

2 15U.8.C. 78¢(f).
$3 15 U.S.C. 80a-2(c).
4 15U.8.C. 78w(a)(2).



would be required to be structured using Inline XBRL, would include the number of shares
repurchased by an issuer, the average price per share paid, the number of shares repurchased on
the open market, the number of shares repurchased in reliance on the Rule 10b-18 non-exclusive
safe harbor, and the number of shares repurchased pursuant to a Rule 10b5-1 plan.

The Commission is also proposing to require, on Forms 10-Q, 10-K, 20-F, and N-CSR,
additional disclosure about the issuer’s repurchase program and practices, including the objective
or rationale for the share repurchases, the structure of an issuer’s repurchase program, and
whether purchases were made pursuant to a plan that is intended to satisfy the affirmative
defense conditions of Rule 10b5-1(c), or in reliance on the Rule 10b-18 non-exclusive safe
harbor. Further, the Commission is proposing to require disclosure of any policies and
procedures relating to purchases and sales of the issuer’s securities by its officers and directors
during a repurchase program, including any restrictions on such transactions. The Commission
is also proposing to require an issuer to indicate whether any officer or director reporting
pursuant to Section 16(a) of the Exchange Act purchased or sold shares or other units of the class
of the issuer’s equity securities that is the subject of an issuer share repurchase plan or program
within 10 business days before or after the issuer’s announcement of such repurchase plan or
program.

We request comment on this economic analysis from all interested parties. With regard
to any comments, we note that such comments are of greatest assistance to our rulemaking
initiative if accompanied by supporting data and analysis of the issues addressed in those
comments.

A. Baseline and Affected Parties
1. Affected Parties

Repurchase disclosures are currently required by Item 703 of Regulation S-K (on Forms
10-Q and 10-K), Item 16E of Form 20-F, and Item 9 of Form N-CSR (for registered closed-end

funds). The disclosure is required with respect to any purchase made by or on behalf of the



issuer or any “affiliated purchaser” of shares or other units of any class of the issuer’s equity
securities that is registered by the issuer pursuant to Section 12 of the Exchange Act. Based on
staff analysis of EDGAR filings for 2020, the proposed amendments would affect the same
categories of filers, including approximately 5,900 filers of Forms 10-Q and 10-K and
approximately 700 filers of Form 20-F with a class of securities registered under Section 12. In
addition, based on staff analysis of Morningstar Direct data for 2020, approximately 500
registered closed-end funds are expected to be affected by the proposed amendments to Form N-
CSR. We lack the data to estimate the number of affected “affiliated purchasers.”

Among the filers described above, filers that conduct repurchases today are most likely to
be affected by the proposed amendments.> Based on data from Compustat and EDGAR filings
for fiscal year 2020, we estimate that approximately 3,300 operating companies that conducted
repurchases during fiscal year 2020 would be affected by the amendments (among them,
approximately 250 Form 20-F filers).’® In addition, based on staff analysis of Form N-CEN
filings for 2020, approximately 100 registered closed-end funds conducted repurchases.’” Based
on these estimates, most of the affected issuers are operating companies that file periodic reports
on domestic forms.

Shareholders and prospective investors would also be affected by the proposed
amendments to the extent that they receive additional and more timely insight into an issuer’s
repurchase activity. Financial intermediaries that execute repurchases at the issuer’s instruction
would also be affected by the proposed amendments to the extent that they have to prepare the

information necessary for an issuer’s responsive disclosure, and indirectly, to the extent that the

33 Filers with no repurchases today could be affected by the proposed amendments to the extent they were
planning future repurchases and such plans were affected by the costs of the additional disclosure requirements.

36 As a caveat, a complete estimate of the number of affected filers is limited by data coverage. A source of data
commonly used in existing studies, Standard & Poor’s Compustat, has limited coverage of small and unlisted
registrants and Form 20-F filers. Therefore, we supplement data from Compustat with structured data from
financial statement disclosures in EDGAR filings (with the caveat that variation in filer use of tags to
characterize their repurchases may result in some data noise).

57 Based upon a staff review, we expect approximately 20% of registered closed-end funds to be affected by the
proposal engage in share repurchases, as compared to approximately half of operating companies.



amendments affect the incidence of repurchases and thus demand for financial intermediaries’
services in connection with executing repurchases. To the extent that the proposed requirement
to disclose any policies and procedures relating to purchases and sales of the issuer’s securities
by its officers and directors during a repurchase program, including any restriction on such
transactions, results in more issuers establishing such policies and procedures or imposing such
restrictions, officers and directors would also be affected by the proposed amendments. We lack
data to assess how many of these parties will be affected.

2. Baseline

Corporate payout decisions have been extensively studied for decades.’® In recent years

the high dollar volume of repurchase activity has renewed interest in corporate payouts in the

3 For a more detailed discussion of the data and research on repurchases and other payouts, see SEC Staff

Response to Congress: Negative Net Equity Issuance, December 2020, available at
https://www.sec.gov/files/negative-net-equity-issuance-dec-2020.pdf (“2020 Staff Study”); and Farre-Mensa, J.,
Michaely, R., & Schmalz, M. Payout Policy, 6 Ann. Rev. of Fin. Econ. 75 (2014) (“Farre-Mensa et al. (2014)”).
Staff reports, statistics, and other staff documents (including those cited herein) represent the views of
Commission staff and are not a ru